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84TH CONGRESS SENATE REPORT 
2d Session No. 1957 


ROY M. HOFHEINZ AND WIFE IRENE 
May 7, 1956.—Ordered to be printed 


Mr. EASTLAND, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3738) 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3738) for the relief of Roy M. Hofheinz and wife Irene, having 
considered the same, reports favorably thereon without amendment 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is that, for the purpose 
of determining the individual liability for income taxes for the taxable 
year 1952 of Roy M. Hofheinz and wife Irene, the election of said 
Roy M. Hofheinz, sole stockholder of Yorktown Corp., which was 
liquidated pursuant to a plan of complete liquidation adopted on 
December 29, 1952, to have the benefits of section 112 (b) (17) of 
the Internal Revenue Code, shall be considered to have been filed 
within 30 days after the date of adoption of such plan. 


STATEMENT 


The facts of the proposed legislation, showing that the election 
referred to in the bill reached the Internal Revenue Bureau only 
1 day late, and the reasons for such delay, which were without negli- 
gence or fault on the part of Mr. Hofheinz are set forth in complete 
detail in a lengthy statement of Masquelette, Bruhl & Co., certified 
public accounts, of Houston, Tex., as well as in correspondence be- 
tween that firm and the Treasury Department. All of these documents 
are attached hereto and made a part of this report, 
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Masquetetre, Brunt & Co., 
CERTIFIED PUBLIC ACCOUNTANTS, 
Houston 2, Tex., July 2, 1954. 
CHAIRMAN, COMMITTEE ON JUDICIARY, 
House of Representatives, Washington, D. C. 

Dear Sır: In order that your Subcommittee on Claims, as well as 
your Committee on the Judiciary, may be in better position to make a 
report with respect to the bill (H. R. 9783) for the relief of Roy M. 
Hofheinz and wife (Irene), we submit herewith true copies of certain 
correspondence between the Treasury Department and Mr. Edwin L. 
Bruhl, managing partner of our firm, as follows: 

Letter dated July 28, 1953, from L. F. Hoag, Acting Chief, Reor- 
ganization and Dividend Branch, addressed to Edwin L. Bruhl. 

Letter dated August 21, 1953, addressed to Commissioner of Internal 
Revenue, signed by Edwin L. Bruhl. 

Letter dated September 21, 1953, from O. Gordon Delk, Acting 
Commissioner, addressed to Edwin L. Bruhl. 

As is evident from a reading of the referenced letters, the difficulty 
arises as the result of a holding by the Commissioner of Internal 
Revenue to the effect that taxpayer Roy M. Hofheinz, as the sole and 
only stockholder of a liquidating corporation, is not entitled to the 
benefits of seetion 112 (b) (7) of the Internal Revenue Code for the 
one and only reason that he filed his written election to do so on the 
3lst day, instead of within the 30-day limit imposed by subsection D 
of the section. The situation is, in all material respects except one, 
similar to that described in Private Law 363 passed by the 82d Con- 
gress. That one exception, except for dates and names, is that under 
the facts set out in Private Law 363, the election was mailed on the 
31st day after adoption of the plan of liquidation (being received in the 
Commissioner’s office in Washington, D. C., on the 38th day), whereas 
the election of Roy Hofheinz was actually received in the Commis- 
sioner’s office in Washington, D. C., on the 31st day. 

Your attention is invited to the fact that the Commissioner has 
refused to grant taxpayers, Roy M. Hofheinz and wife, relief through 
exercise of administrative discretion, despite the fact that it has been 
acknowledged that the filing of the election in Washington was actually 
made sooner after the expiration of the statutory 30-day period that 
it would have been had it been only mailed on the 30th day, the 
ruling of the Commissioner with respect to the mailing on the 30th 
day itself constituting the exercise of administration discretion 
although the exact wording of the statute itself, subparagraph (D) 
is that such filing shall be ‘within 30 days after the adoption of the 
plan of liquidation.” 

The pertinent facts in the Hofheinz case are as follows: 

On September 18, 1950, Hofheinz and wife conveyed title to ap- 
proximately 83 acres of land, together with their personal residence 
located thereon, located in the outskirts of the city of Houston, Tex., 
to a newly created corporation styled Yorktown Corp. The, only 
purpose of the conveyance was to enable them to, through the use of 
a corporation, borrow funds to be secured by pledge of the real estate, 
whereas because of the homestaed laws of the State of Texas such 
loans would not be possible as long as the title was in the name of 
Roy Hofheinz and/or his wife. 
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The business purpose of the conveyance to the corporation having 
been accomplished, and the funds borrowed by the corporation thereon 
repaid, there was no longer any use of the title being held in the cor- 
poration and, on Decembar 29, 1952, the papers evidencing a plan 
of liquidation were prepared and signed by the sole stockholder, Roy 
Hofheinz. Subsequently, on December 31, 1952, dissolution pape:s 
signed by the sole stockholder, and the board of directors, were filed 
with the secretary of the State of Texas, and the corporation was 
dissolved, under the statutes of the State of Texas, on December 31, 
1952. The papers filed with the secretary of the State of Texas 
included the following paragraph in the resolution of the board of 
directors of the corporation: 

“Resolved, That the following plan of dissolution and liquidation of 
the company be adopted under the provision of section 112 (b) (7) 
of the Internal Revenue Code, the same to be completed fully and in 
all respects, and the company fully terminated, during the calendar 
month of December 1952.” 

With the exception of negligible cash funds, and minor amount of 
prepaid insurance premiums, the only asset of the corporation at 
date of liquidation, was the 83 acres of land and improvements which 
had been originally conveyed to the corporation, subject to substan- 
tially the same amount of first-mortgage debt as it was subject to at 
the date of conveyance to the corporation. ‘This property was recon- 
veyed to Roy Hofheinz by deed instrument dated and acknowledged 
on the 29th day of December 1952. It is a fact that up to this point, 
all steps had been taken, and within the time prescribed, which would 
permit the taxpayers, Roy Hofheinz and wife, to elect to have the 
receipt of the properties received by them in liquidation of the cor- 
poration fall within the provisions of section 112 (b) (7). The only 
additional step still to be taken was the filing of the written election 
required by subsection (D) of the statute. 

n order to assure compliance with all of the provisions of section 
112 (b) (7), Mr. Hofheinz retained a firm of lawyers and a firm of 
accountants. These “experts” planned the actual steps in the trans- 
action, and prepared and presented all of the corporate dissolution 
papers and deeds to Hofheinz and the directors in the corporation for 
signing. They personally saw to it that the entire liquidation legally 
and actually took place within the calendar month during which the 
plan of liquidation was adopted, namely, December 1952. 

Subsequent to the accomplishment of the liquidation and dissolu- 
tion of the corporation, the lawyers and accountants conferred with 
respect to who should prepare the form 964 to be filed with the Com- 
missioner of Internal Revenue as required by subsection (D), and it 
was mutually agreed that it was more convenient for this to be done 
by the accountants. 

The accountants prepared the necessary forms and delivered them 
to an employee of Mr. Hofheinz in the offices of the accountants, on 
January 17, 1953. That employee delivered the papers, together 
with the letter of transmittal from the accountants attached thereto, 
to Mr. Hofheinz’ private business office, and into the hands of Mr. 
Hofheinz. In the meanwhile Mr. Hofheinz had assumed the office 
of mayor of the city of Houston on January 1, 1953, just 2 days after 
the adoption of the plan of liquidation of the Yorktown Corp. 

The letter of transmittal submitted to taxpayer along with the 
forms 964, set out the instructions for filing with the Commissioner of 
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Internal Revenue at Washington, D. C., on or before January 28, 
1953, but made no mention of the serious penalty which might result 
from failure to file the election by that time. During the entire 
month of January 1953, naturally Mr. Hofheinz was in a high state 
of excitement and activity relating to winding up his personal affairs 
as well as in connection with the taking over of the affairs of the 
office of mayor of the city of Houston. At the time of signing the 
forms 964 he was conducting the city’s business from 8 to 5 and trying 
to windup his private business affairs after 5 p. m. Mr. Hofheinz 
signed the forms on January 17, 1953, in accordance with the instruc- 
tions but, at this point something slipped. Inadvertently the signed 
forms were buried under other papers, and the secretary charged with 
the responsibility for mailing same failed to do so. <A verbal followup 
from one of the partners in the accounting firm about a week before 
January 28 brought the verbal assurance that the papers had been 
signed and forwarded by the secretary. On the morning of January 
29, 1953, the 31st day after adoption of the plan of liquidation, an 
executive assistant, in a search for other papers, found the forms 964 
completely signed and dated, at the bottom of a stack of other papers, 
where they had apparently been held without the knowledge of 
anyone, since the date of signing on January 17. 

Immediately upon discovery of the fact that the forms 964 had not 
been mailed, the attorneys and accountants were consulted, culmi- 
nating in the delivery in Washington, on that same afternoon, of the 
statutory election, thus effecting the filing in Washington on the 31st 
day after the adoption of the plan of liquidation, but upon the 29th 
day after the actual accomplishment of the dissolution of the corpora- 
tion by filing of dissolution papers with the secretary of State at Austin, 
Tex. 

Aside from the case of Kelley et al. (10 TCM), decided adversely to 
the taxpayers, which brought on the introduction and passage of 
Private Law 363 in the 82d Congress, no other case had been passed on 
by the courts with respect to interpretation of the 30-day filing pro- 
vision of section 112 (b) (7). Attention is invited, however, to Estate 
of Lewis B. Meyer (15 TC 850), promulgated October 25, 1950, re- 
versed by the Circuit Court of Appeals (Fifth Circuit), 200 F. (2d) 592. 
In the Tax Court decision relating to this case it was held that an 
election to take under the provisions of section 112 (b) (7) which was 
filed within the 30-day time limitation, could not be withdrawn. The 
circuit court held that, despite the Treasury regulation that an elec- 
tion under section 112 (b) (7) is binding and cannot be withdrawn or 
revoked, the taxpayers were entitled to withdraw their election to be 
taxed under section 112 (b) (7) and be taxed under the provisions of 
section 115 (c). In reversing the Tax Court, the circuit court cor- 
rectly gave effect to the considerations which have been relied on 
generally to avoid the otherwise harsh results of the general rule against 
revocation. The administrative necessity of uniformity and con- 
sistency require the taxpayer to stand by his election when once made. 
But those considerations are insufficient where their application would 
compel a harsh and unjust result. This is particularly true in cases 
such as the instant case where the general rule would convert a measure 
which by legislative intent was remedial in nature into a punitive 
statute inflicting a disproportionately harsh tax liability. The follow- 
ing is extracted from the circuit court decision in the Meyer estate, as 
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representing the current judicial thinking in connection with this 
problem: 

“Section 112 (b) (7), being remedial in nature, should be liberally 
construed in favor of taxpayers and its legislative purpose to encourage 
the liquidation of personal holding companies should not be thwarted 
by narrow interpretation or administration. (See 50 AM. Jur. 
Statutes, Sec. 386, p. 400.) To hold petitioners to the elections under 
section 112 (b) (7) where section 115 (c) would have been clearly 
indicated but for the stipulated mistake of fact as to the large earned 
surplus figure would in effect convert a remedial statute enacted to 
aid taxpayers into a punitive statute inflicting a disproportionately 
harsh tax liability upon them. No such inequitable result is here 
warranted. It follows that the amendments filed were effective to 
render section 112 (b) (7) inapplicable to the 1944 liquidation of 
Meyer, Inc., and that the gain on liquidation is to be taxed as a 
capital gain under section 115 (c) of the Internal Revenue Code.” 

In the circumstance that the Treasury Department feels that it 
does not have the power to grant relief to taxpayer Hofheinz and wife 
through the exercise of administrative discretion, it is submitted that 
the only method by which said taxpayer may receive the benefits 
of section 112 (b) (7), which they clearly and irrevocably, by every 
action and in writing elected to do, is by the passage of H. R. 9783 
which has been presented for your consideration. Otherwise, insofar 
as the taxpayers are concerned, a statute designed for relief will have 
been converted into a punitive statute, 

Attention is invited to the fact that the use of the option permitted 
under section 112 (b) (7) does not reduce or eliminate the final tax 
liability resulting from the liquidation of the corporation, it merely 
defers it until such time as the assets received in liquidation, in this 
case 83 acres of land and improvements consisting of personal resi- 
dence, are converted into cash. In other words, all this permits is 
the use of the substantially the equivalent of a cash basis in connec- 
tion with the transaction. 

Under the circumstances as recited in the preceding letter, as well 
as in the letters attached, it is respectfully requested that H. R. 9783, 
specifically holding that Roy M. Hofheinz and wife (Irene) are entitled 
to use the benefits of section 112 (b) (7) of the Internal Revenue 
Code of 1939, in connection with the liquidation of the Yorktown 
Corp. in December 1952, be enacted into law. Whenever the real 
estate received by them in that transaction is sold or exchanged in a 
taxable transaction the taxpayers will then be assessable as was 
intended when they dissolved the holding company and made the 
election under section 112 (b) (7). The taxpayers submit herewith 
an agreement to that effect. 

Sincerely yours, 
Masque terre, Brunt & Co. 
By Epwin L. Bruat, CPA, 
Managing Partner. 


STATE OF TEXAS, 
County of Harris: 
The undersigned, being duly sworn on oath, doth dispose and say: 
First, that we are the persons referred to as Roy M. Hofheinz and 
wife (Irene) referred to in the foregoing letter from Masquelette, 
Bruhl & Co., in the matter of liquidation of Yorktown Corp; 
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Second, that we have read above-referenced letter, and the letter 
referred to therein dated August 21, 1953, addressed to Commissioner 
of Internal Revenue and signed by Edwin L. Bruhl, and fiad it to be 
true and accurate as to all of the facts with which we are familiar; 

Third, that we agree that, after passage of H. R. 9783 granting us 
the relief sought, the basis of the 83 acres and improvements which 
was received by us in the liquidation of Yorktown Corp. during the 
month of December 1952, shall be determined in accordance with the 
pertinent provisions applying to receipt of such property under 
the provisions of section 112 (b) (7), which will be substantially the 
same as the basis of the stock that we had previously held in Yorktown 
Corp., plus indebtedness assumed by us on said property. 

Roy M. Horuernz. 
IRENE Horuetnz. 
Subscribed and sworn to before me this 7th day of July 1954. 


VERNON BAIN, 
Notary Public in and for Harris County, Tex. 


Masaqvecette, Brunt & Co., 
Houston 2, Tex., August 21, 1958. 
In re Roy Hofheinz and wife, section 112 (b) (7) problem. 
Hon. T. COLEMAN ANDREWS, 
Commissioner of Internal Revenue, 
Washington, D. ©. 

Dear MrR. Anprews: You may recall that, at the conclusion of a 
conference held with you (personally) in Washington, on Thursday 
morning, March 19, 1953, you suggested that the writer and Mr. John 
Stephen, attorney, check back with you in the event that we were 
unsuccessful in convincing the Reorganization and Dividend Branch of 
the timeliness of a filing under section 112 (b) (7) made on behalf of 
our clients, Mr. and Mrs. Roy Hofheinz, of Houston, Tex. As you 
will probably remember, our difficulties arose out of the fact that the 
actual physical filing of the written election to take the benefits of 
section 112 (b) (7) occurred on the day following the 30th day after 
the adoption of the plan of liquidation, instead of an the 30th day. 

Up until receipt of a letter dated July 28, 1953, from Mr. L. F. 
Hoag, Acting Chief, Reorganization and Dividend Branch, both Mr. 
Stephen and I had felt extremely hopeful that favorable consideration 
would be given the data submitted by Mr. Stephen to that Branch, 
and that we would not have to avail ourselves of your kind offer to 
review an adverse decision. ‘That letter, under the reference T:S:R 
VAR, simply restates the original set of facts available to the Division 
since before it issued its original letter dated February 11, 1953, and 
reaches the same conclusion, e. e., “that Mr. Hofheinz is not entitled 
to the benefits of section 112 (b) (7) of the code, and that the gain or 
loss from the complete liquidation of the Yorktown Corp., must be 
determined and recognized as provided by section 115 (c) of the code.” 

The opinion of the branch, as stated in quotes above, is stated to be 
based upon the opinion in the case of Sarah Briarly (29 BTA 256), 
which, according to Mr. Hoag, is expressive of the established rule 
that where benefits are sought by taxpayers, meticulous compliance 
with all named conditions is required, and timely and aflirmative 
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action is required on the part of the taxpayers seeking to take advan- 
tage of the benefits conferred by the statute. The opinion does not 
attempt to reconcile the fact that the Commissioner’s office has in 
numerous instances in the past, by administrative decision, mitigated 
the penalties which would otherwise result from inconsequential 
failure to observe strict compliance with the letter of the law. As for 
instance, it will be remembered that a former Commissioner took 
upon himself the responsibility for an administrative decision inter- 
preting the “30 day” rule as presently incorporated in section 112 
(b) (7) to cover a case where a taxpayer mailed his election consent 
within the 30-day period, but such election was actually physically 
received in Washington after the 30th day, and the joint committee 
agreed with such an interpretation. ‘The Commissioner’s only objec- 
tion to amending the law, as evidenced by his testimony before the 
joint committee, was that the proposed change in the law would give 
relief to a taxpayer who mailed his written election “long after the 
30-day period had expired.” (This matter was discussed in detail in 
my letter to you dated March 27, 1953, in support of an amendment 
extending the filing period to the actual due date of the income-tax 
Sea of the taxpayer—see particularly the quotes on page 2 of that 
etter.) 

Now we have a situation where the ‘‘written election” was actually 
delivered to the Office of the Commissioner in Washington, on the 
3ist day, instead of the 30th day. Under the previous ruling of the 
Commissioner, if the written election had been mailed from Los 
Angeles, Calif., at 11:55 p. m. on the 30th day, and arrived by ordinary 
mail 3 or 4 days later, it would still have constituted a “timely filing” 
by “administrative decision,’ although certainly there can be no 
contention that there had been “meticulous compliance” with the 
letter of the law, although I agree heartily with a conclusion that there 
had been “‘substantial’’ and “affirmative” compliance with the spirit 
and the intent, as well as the letter of the law. 

Mr. Hoag, in his letter on page 2, second from the last paragraph, 
makes a statement which leads me to believe that he may have mis- 
understood the basis upon which Mr. Stephen had claimed that Mr. 
Hofheinz was entitled to relief under an administrative ruling. The 
paragraph states as follows: 

“It is conceded that the election on Form 964 under the circum- 
stances outlined above reached the Commissionor of Internal Revenue 
through its delivery by Sutherland, Asbill & Brennan earlier than it 
would have had it been mailed by Mr. Hofheinz, in Houston, Tex., 
at the approximate hour that the telegram was sent (italic supplied). 
However, the telegram to Sutherland, Asbill & Brennan was not sent 
until on the 3lst day after the plan of complete liquidation was 
adopted.” 

Mr. Stephen’s, and the writer’s, contention is that, if the entire 
purpose of the filing provision is to give the Commissioner the requi- 
site notice within a certain limited time, which time limitation has 
been expanded by administrative decision to include the extended 
time required for a letter mailed on the 30th day to arrive at the 
Commissioner’s office, then an election actually delivered in Wash- 
ington within that time, regardless of how delivered and when actually 
sent, meets the requirements of the law, or at least could easily be 
made to do so by administrative decision. 
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Your attention is invited to the fact that Mr. Hoag, in his ruling, 
makes no reference to the administrative ruling that I have referred 
to in the preceding paragraphs, nor does he attempt to reconcile his 
position with that taken by the Commissioner’s office when it held 
that the placing in the mails of the written election on the 30th day 
constituted a timely filing. The written election was actually in the 
hands of the Commissioner sooner than it would have been had it 
been placed in the mails on the 30th day, and not long after the 30- 
day period had expired, which was the objection that the former 
Commissioner had to amending the law. 

Neither can the writer see the pertinence in this case of the opinion 
in the Briarly case, to which Mr. Hoag refers in his letter. The cir- 
cumstances in that case were so foreign to the circumstances in the 
Hofheinz case, that the decision reached in the Briarly case could have 
absolutely no bearing on the Hofheinz case, as I believe you will agree 
after a review of the Briarly decision set out in a following paragraph. 

In the Briarly case the petitioners realized taxable income in 1928 
from the sale of real estate. They failed to file individual income- 
tax returns of any type whatsoever for that vear, nor did they ever 
personally file income-tax returns of any type for that year, even 
though returns were clearly due. Finally on August 3, 1931, a 
statutory return for each of the petitioners was prepared and filed 
by the collector under authority granted him by section 3176 of the 
Revised Statutes. The returns so prepared were approved by the 
Commissioner. ‘The point at issue before the court was whether or 
not the petitioners, in the circumstances, could elect to avail them- 
selves of the installment provisions for reporting profits on sale of 


real estate. The court, in its opinion, reaches the conclusion set out 
below: 


“The statute here involved provides that in the case of an install- 
ment sale of real estate ‘the income may * * * be returned’ on the 
installment basis. This, in our opinion, requires both timely and 
affirmative action on the part of those seeking to take advantage of 
the benefits conferred by the statute. As pointed out above, tax- 
payers voluntarily filing returns and making timely election are bound 
by their choice. To allow a choice where the taxpayer sits supinely 
by until by the diligence of the Government it is discovered that a 
tax is due would put a premium on inertia that certainly is not within 
the spirit of our system of taxation.”’ 

In other words, the conclusion was that inasmuch as the legal first 
return of the petitioners was the one filed by the collector, and that 
return did not make the election to use the installment method, the 
petitioners were bound by the election made in the first statutory 
return filed, regardless of by whom it was filed. 

Now, what are the facts in the Hofheinz case that distinguish it 
from the Briarly case? I shall summarize them as follows: 

(1) Hofheinz retained tax accountants and attorneys for the pur- 
pose of “keeping him straight” on his income taxes, that being neces- 
sary as the result of the multiplicity and complexity of his dealings. 

(2) The dissolution of the corporation was “planned” by the tax 
accountants and tax attorneys to fall within the provisions of section 
112 (b) (7) of the IRC. 

(3) Every step taken in connection with the liquidation of the cor- 
poration was carried out so as to meet the specific requirements of 
section 112 (b) (7), up to the actual filing of the prescribed form. 
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Up to this point there can be no question but that the entire trans- 
action was conceived, planned, and carried out to the end that the 
taxpayer would receive the deferred-tax benefits of section 112 (b) 
(7). The written “plan” itself, signed and notarized on December 
29, 1952, the minutes of the meetings of the sole stockholder and -the 
directors, duly signed and attested to, all clearly and concisely set 
out the affirmative intention of the taxpayer to claim the benefits 
under section 112 (b) (7). Consider the fact that the original incor- 

oration had been accomplished solely for the purpose of obtaining a 
least on the properties) the properties not then being eligible for a 
loan because of their technically homestead nature), that it had been 
operated as a personal holding company with statutory reporting of its 
activities on personal holding company returns, that it had accumu- 
lated absolutely no earned surplus, that the only asset consisted of 
the real estate against which there was a substantial debt, and it can 
be clearly seen that no person in his right mind would have dissolved 
under section 115 (c) as long as section 112 (b) (7) was available. In 
fact, had not section 112 (b) (7) been available, a dis solution under 
section 115 (c) would have been unthought of except in anticipation 
of early sale of the property. Consider further that taxpayer’s 
residence homestead is located on a portion of the 83-acre tract in- 
volved, and that taxpayer had absolutely no intention of selling the 
acreage or the home at the time of dissolution, nor does he presently 
have such intention. Summarizing, it can be clearly seen that every 
step taken up to the point where it was necessary to file the written 
election could have only culminated in a dissolution under section 
112 (b) (7). 

In the ordinary course of handling the matter, the responsibility 
for preparation of the statutory written election was naturally given 
to the attorneys and the accountants. The attorneys and the ac- 
countants consulted and it was agreed that the accountants would 
prepare the necessary forms for filing with the Commissioner. The 
accountants prepared the necessary forms and delivered them by 
messenger on January 17, 1953, at the taxpayer’s private business 
office. In the meanwhile taxpayer had assumed the office of mayor 
of the city of Houston on January 1, 1953, just 2 days after the adop- 
tion of the plan of liquidation of the Yorktown Corp. 

The cover letter submitted to taxpayer along with the forms 964, 
set out the instructions for filing with the Commissioner of Internal 
Revenue at Washington on or before January 28. During the entire 
month of January 1953, naturally Mr. Hofheinz was in a high state 
of excitement and activity relating to taking over the office of mayor 
of the city of Houston. At the time of signing the forms 964 he was 
conducting the city’s business from 8 to 5 and trying to handle his 
private business affairs after 5 p.m. Mr. Hofheinz signed the forms 
on January 17, 1953 in accordance with the instructions but, at this 
point, something slipped. Inadvertently the signed forms were 
buried under other papers, and the person charged with the respon- 
sibility for mailing same failed to do so. A verbal followup from one 
of my partners about a week before January 28 brought the verbal 
assurance from Mr. Hofheinz that the papers had been signed and 
forwarded by his secretary, but this information turned out to be 
erroneous for on the morning of January 29 Mr. Stephen, while 
looking for other papers in Mr. Hofheinz’ private business office, ran 
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across all three copies of the form 964 which had been signed but 
not mailed. 

It was immediately after this finding of the unmailed forms 964 that 
the events already known to your office, and set out in the letter from 
Mr. Hoag, took place, in an attempt to affirmatively complete the 
requirements of section 112 (b) (7) (3) relating to filing of the election. 

I believe that you must agree with me, after you have read the facts 
as outlined in the preceding paragraphs, that if ever there was a case 
with extenuating circumstances, this is it, and that, taking into con- 
sideration the unusual situation that existed during the month of 
January 1953 in the lives of Mr. Hofheinz and his business associates, 
there was affirmative action taken, and substantial compliance with 
all of the provisions of section 112 (b) (7), including subsection (3). 

It is difficult for the writer to believe that there is no method by 
which relief can be obtained administratively in circumstances such 
as those that have been recited. The action of former Commissioners 
is indicative of the type of general relief that can be given within the 
discretion of the administrative agencies, exemplified more particu- 
larly by the referenced ruling holding that timely filing is accomplished 
by mailing of the election under section 112 (b) (7) on the 30th day 
despite the provision in subsection (3) to the effect that the filing with 
the Commissioner must be “within 30 days after the adoption of the 
plan of liquidation.” Surely such an administrative decision does not 
have the effect of preventing the collection of taxes legally and justly 
due. On the other hand, if the taxpayer were required to pay the tax, 
otherwise deferred, it might be more accurately stated that the 
Government unfairly received a “windfall” that it could not have 
expected to receive except through misfortune on the part of the 
taxpayer. 

The effect of such an adverse decision on the taxpayer himself would 
be financially disastrous. Should he accept such an unfair decision 
without protest, he will be immediately faced with the necessity for 
selling for cash the property that he had planned to hold for future 
accretion in value. In view of the homestead nature of the property 
he will be unable to secure a loan on same. For instance, if it were 
determined that the ‘‘fair market value” of the property was $400,000 
at the date of liquidation of the corporation, which figure is used for 
illustrative purposes only, the taxable profit on the transferring of 
the property from himself as the sole owner of the corporation, to 
himself as an individual, would be approximately $300,000, and the 
tax, at capital gains rates, would be approximately $78,000. Upon 
the subsequent sale of the property, of course, the stepped-up basis 
would be $400,000, and additional tax would be due only on the price 
received in excess of the $400,000, but this is little comfort to a person 
who faces the problem of raising over $78,000 in cash on income which 
has been technically, but not in actuality, received. 


REQUEST FOR ADMINISTRATIVE RULING 


On behalf of my clients, Mr. and Mrs. Roy Hofheinz, I respectfully 
ask that you and your advisers review the facts and arguments that 
I have presented herein, as well as those pertinent facts and arguments 
set out in my letter to you dated March 27, 1953, under the heading of 
“Proposed change in IRC 112 (b) (7),” and withdraw the ruling set 
‘out in the referenced letter dated July 28, 1953, from Mr. Hoag, 
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issuing in its stead an administrative ruling to the effect that, in the 
particular circumstances cited, the filing of the election on January 29, 
1953, constituted as affirmative election; as well as substantial com- 
liance with the provisons of IRC 112 (b) (7), and that the gain or 
oss from the complete liquidation of the Yorktown Corp. shall be 
determined and recognized as provided by that section. 

Your courtesy and consideration in the expeditious handling of this 
matter will be greatly appreciated by all concerned. In the event 
that you do not feel justified in retracting the previous ruling, and 
issuing the one requested, Mr. Hofheinz and the writer would greatly 
appreciate an oral conference with you and your associates in Wash- 
ington, D. C., before you issue such an adverse ruling. 

Respectfully submitted on behalf of taxpayers, Roy Hofheinz and 
wife, I am 

Sincerely yours, 


Epwın L. Brunt, C. P. A. 
(Agent through written power of attorney previously filed). 


me 


TREASURY DEPARTMENT, 
Washington 25, September 21, 1958. 
Mr. Epvwin L. Bruun, 
c/o Masquelette, Bruhl & Co., 
1002 Cotton Exchange Building, Houston 2, Tez. 

Dear MR. Brunu: I realize that we have taken considerable time 
in replying to your letter of August 21, 1953, in regard to the timeli- 
ness of an application under section 112 (b) (7) of the Internal Revenue 
Code filed on behalf of Mr. and Mrs. Roy Hofheinz of Houston, Tex. 
I assure you that the only reason for the delay has been because we 
wished to canvass the matter thoroughly in order to give you the 
benefit of our most careful and sympathetic consideration of your 
problem. 

In reviewing the situation I find that on January 29, 1953, Mr. 
Hofheinz gave a verbal power of attorney by telephone, which was 
confirmed by a telegram sent from Houston, Tex., on the same date, 
authorizing Sutherland, Asbill & Brennan, 602 Ring Building, 18th 
and M Streets NW., Washington, D. C., to execute, as his true and 
lawful attorney in fact, an election of Form 964 under the provisions 
of section 112 (b) (7) of the code. 

Form 964, in duplicate, was executed by Mr. Mac Asbill, Jr., as 
attorney in fact for Mr. Hofheinz, and delivered to this office in person 
during the afternoon of January 29, 1953. This was the 31st day after 
the plan of complete liquidation was adopted. 

We have reviewed again section 112 (b) (7) of the code with the 
view toward finding any basis under the statute for the exercise of 
administrative discretion which would permit the application in your 
case to be considered timely. The pertinent provisions of section 112 
(b) (7) (D) of the code read as follows: 

“(D) Making and Filing of Elections.—The written elections re- 
ferred to in subparagraph (C) must be made and filed in such manner 
as to be not in contravention of regulations prescribed by the Com- 
missioner with the approval of the Secretary. The filing must be 
within 30 days after the adoption of the plan of liquidation, and may 
be by the liquidating corporation or by the shareholder.” 
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I have also reviewed the action of the former Commissioner in 
taking the position that applications under section 112 (b) (7) of the 
code which were placed in the mail before the close of the 30th day 
would upon receipt be considered timely filed. ‘That seems to me to 
have been a very practical and sound position, but it is noted that that 
position was also based upon the action of the taxpayer (or his repre- 
sentative) in filing the application with an agency of the United States 
Government before the deadline specified in the statute. The filing 
(even though with the Post Office Department) provides a basis for 
the conclusion which was reached at that time which just is not present 
in your case. I must acknowledge very frankly that it would be 
difficult as an initial matter, if we were called upon to write the statute, 
to justify a different conclusion in your case than was reached in the 
cases in which the former Commissioner announced the policy with 
respect to the filing of applications through the mail. Of course we 
do not have the authority to rewrite the statute and we are faced with 
the fact that in your case no action was taken by the taxpayer (through 
his representative) to actually place the application in the hands of 
the Government until after the expiration of the 30 days. 

Accordingly, I must say frankly at this point I do not know how the 
statute could be so construed or how we could by administrative 
action so stretch the statute as to make the application in your case 
considered timely. However, I note that in your letter of August 21 
you requested a further conference with me or my associates in 
Washington before we issue an adverse ruling. If you have anything 
that you would care to add to the record for our consideration, I assure 
you that we will give it the most sympathetic consideration. Matters 
of this kind fall within the immediate supervision of Assistant Com- 
missioner Norman A. Sugarman, and should you desire a further 
conference, I suggest that you correspond with him directly and I am 
sure that he will be very glad to arrange to give you a hearing. 

Very truly yours, 
O. Gorpon DELK, 
Acting Commissioner. 


TREASURY DEPARTMENT, 
Washington 25, July 28, 1953. 
Mr. Epwin L. Bruun, 
Care of Masquelette, Bruhl & Co., 
1002 Cotton Exchange Building, 
Houston 2, Tex. 

Dear Mr. Brunt: This is in reply to a letter dated March 18, 1953, 
delivered in person to this office by Mr. John Erle Stephens, and to an 
undated letter from Mr. Stephens received in this office on June 5, 
1953, with enclosures. These letters were in reply to a letter from 
this office dated February 11, 1953, wherein Mr. Roy Hofheinz, sole 
stockholder of the Yorktown Corp., Houston, Tex., was advised that 
his election on form 964 did not constitute a valid election under the 
provisions of section 112 (b) (7) of the Internal Revenue Code. 

In the above referred to letter dated: March 18, 1953, it is stated in 
part as follows: 

“The notice states that Form 964, Election of Shareholder, having 

| been received by the above office on January 29, 1953, was not timely 
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filed within 30 days of adoption of the plan of liquidation (which was 
shown in election as having been made December 29, 1952). 

“It is respectfully requested that the subject notice be reviewed and 
reconsidered. 

“In support thereof, it is stated: 

“1. While section 29.112 (b) (7)-3 of the regulations provides that 
an election is timely filed if placed in the mail on or before midnight 
of the 30th day after adoption of the plan of liquidation, as shown by 
the postmark on the envelope containing the written election, or as 
shown by other available evidence of the mailing date, in this instance 
the mailing date is not reflected by the election as on file with the 
Reorganization and Dividend Branch, since the election was not 
mailed by the shareholder directly to the Records Unit, but was 
delivered in person by the shareholder’s Washington attorneys, 
Sutherland, Asbill & Brennan on January 29, 1953, as shown by the 
date stamp on the file copy in the Reorganization and Dividend 
Branch file. 

“2. The election form reached the Commissioner of Internal 
Revenue as soon as it would have had it been mailed directly to him 
on or before midnight of the 30th day. (In fact, sooner. Even air- 
mail which is posted in Houston after 9:30 p. m., Central Standard 
Time is not delivered in Washington until the second day, which in 
this case would have been January 30, 1953.) 

“Tt is respectfully submitted that the taxpayer should not be 
penalized merely because he transmitted the election personally to the 
Commissioner, instead of by mail. 

“(The taxpayer’s election, in fact, is established in the attached 
copy of the minutes of the special meeting of the directors of Decem- 
ber 29, 1952 (a certified copy of which has been filed), where it is 
stated that as the sole shareholder, taxpayer had elected that date 
to liquidate under section 112 (b) (7), and the plan was thereafter 
adopted pursuant to a resolution that the dissolution be under section 
112 (b) (7). The only question, therefore, is a procedural one of 
whether the election form was timely filed.) 

“In view of the facts, it is earnestly requested that the subject 
election be accepted as timely filed.” 

The records of this office disclose that on January 29, 1953, Mr. 
Hofheinz gave a verbal power of attorney by telephone, which was 
confirmed by a telegram sent at 1:20 p. m., from Houston, Tex., on 
the same date, authorizing Sutherland, Asbill & Brennan, 602 Ring 
Building, 18th and M Streets NW., Washington, D. C., to execute as 
his true and lawful attorney in fact an election on Form 964 under 
the provisions of section 112 (b) (7) of the code. 

Form 964, in duplicate, was executed by Mr. Mae Asbill, Jr., as 
attorney in fact for Mr. Hofheinz and delivered to this cffice in per- 
son during the afternoon of January 29, 1953. This was the 31st 
day after the plan of complete liquidation was adopted, or 1 day 

ate. 

It is conceded that the election on Form 964 under the circum- 
stances outlined above reached the Commissioner of Internal Reve- 
nue through its delivery by Sutherland, Asbill & Brennan earlier than 
it would have had it been mailed by Mr. Hofheinz, in Houston, Tex., 
at the approximate hour that the telegram was sent. However, the 
telegram to Sutherland, Asbill & Brennan was not sent until on the 
3ist day after the plan of complete liquidation was adopted. 
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Section 112 (b) (7), subparagraph (D), of the code, specifically 
provides that the filing of a written election must be within 30 days 
after the adoption of the plan of complete liquidation, The require- 
ment that written elections be filed within 30 days after the adoption 
of the plan of liquidation, therefore, is a statutory requirement and 
regardless of the reason for failure to comply therewith, the Com- 
missioner of Internal Revenue has no power but to administer the 
provisions of the statute as enacted by Congress. 

The opinion of the court in the case of Sarah Briarly (29 B. T. A. 
256) is expressive of the established rule that where benefits are sought 
by taxpayers, meticulous compliance with all named conditions is 
required and timely and affirmative action is required on the part of 
taxpayers seeking to take advantage of the benefits conferred by the 
statute. ‘The benefit provisions of section 112 (b) (7) of the code are 
optional and taxpayers may elect to take advantage of them, if they 
so chose, only by strictly complying with all their requirements. 

This office, therefore, holds that Mr. Hofheinz is not entitled to the 
benefits of section 112 (b) (7), of the code, and that the gain or loss 
from the complete liquidation of the Yorktown Corp. must be deter- 
mined and recognized as provided by section 115 (c) of the code. 

Very truly yours, 


L. G. Hoag, 
Acting Chief, Reorganization and Dividend Branch. 


TREASURY DEPARTMENT, 
Washington, January 5, 1955, 
Hon. CuHauncrey W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuHarrMan: Reference is made to your letter of 
July 6, 1954, requesting the views of this Department with respect 
to H. R. 9783 (83d Cong., 2d sess.) entitled “ʻA bill for the relief of 
Roy M. Hofheinz and wife (Irene).” 

H. R. 9783 provides that, for the purpose of dətermining the indi- 
vidual liability for income taxes for the taxable year 1952 of Roy M. 
Hofheinz and wife (Irene), the election of Roy M. Hofheinz to have 
the benefits of section 112 (b) (7) of the Internal Revenue Code 
shall be considered to have been filed within 30 days after the adop- 
tion, on December 29, 1952, of a plan for the complete liquidation 
of Yorktown Corp. The bill states that the benefits of section 112 
(b) (7) were denied to Roy M. Hofheinz, the sole stockholder of the 
Yorktown Corp., because such election was delayed, without negli- 
gence or fault on the part of such stockholder, until after the 30th 
day following the adoption of such plan of complete liquidation. 

Section 112 (b) (7) provides a special rule in the case of certain 
complete liquidations of domestic corporations occurring within 1 
calendar month for the treatment of gain on the shares of stock 
owned by qualified electing shareholders. The effect of this section 
is to permit deferral of tax upon unrealized appreciation in the value 
of the property distributed in liquidation. An election to be governed 
by section 112 (b) (7) must be filed by the shareholder or by the 
liquidating corporation with the Commissioner of Internal] Revenue 
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on or before midnight of the 30th day after adoption of the plan of 
liquidation. Essentially, H. R. 9783 would waive this requirement 
for Mr. Hofheinz. 

The records of this Department disclose that it was not involved 
in Mr. Hofheinz’ untimely filing of the election. These records show 
that on December 29, 1952, the Yorktown Corp. adopted a plan of 
complete liquidation. On January 29, 1953, Mr. Hofheinz from 
Houston, Tex., gave a verbal power of attorney by telephone, which 
was confirmed by a telegram on the same day, authorizing the law 
firm of Sutherland, Asbill & Brennan, of Washington, D. C., to exe- 
cute as his true and lawful attorney in fact, an election on form 964 
under the provisions of section 112 (b) (7) of the code. On this same 
date, form 964, in duplicate, was executed by Mr. Mac Asbill, Jr., 
as attorney in fact for Mr. Hofheinz, and delivered to the Internal 
Revenue Service. However, January 29, 1953, was the 31st day after 
the plan of complete liquidation had been adopted, and, accordingly, 
1 day beyond the period established in the statute for the filing of 
elections. 

Subsequent to his untimely filing, the taxpayer requested an ad- 
ministrative determination by the Commissioner that there had been 
substantial compliance with the filing requirements. After a confer- 
ence held at the request of the taxpayer, and after careful considera- 
tion of the law and facts of the case, it was concluded that the denial 
of the benefits of section 112 (b) (7) to Mr. Hofheinz was in accordance 
with the statute and the regulations thereunder. 

Congress has determined that it is a sound policy to include in 
certain revenue enactments permitting elections by taxpayers a time 
limit within which taxpayers must make their elections. Except in 
the case of special circumstances, which do not appear to exist here, 
this Department believes that the granting of special relief to a tax- 
payer who has not made his election within the time limit prescribed 
by law constitutes unfair discrimination against other taxpayers 
similarly situated. Such relief would create an undesirable precedent 
which might encourage other taxpayers to seek relief in this same 
manner. 

Accordingly the Treasury Department is not in favor of the enact- 
ment of H. R. 9783. 

The Director, Bureau of the Budget, has advised the Tressury 
Denartment that there is no objection to the presentation of this 
report. 

Very truly yours, 
M. B. Forsom. 
Acting Secreiary of the Lreusury. 
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